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October 28, 2003

Mr. Dennis W. Kerns
County Administrator
King George County
10459 Courthouse Drive

Suite 200
King George, Virginia 22485
Re:

Presidential Lawsuit

Dear Mr. Kerns:
Today I received your letter of October 24 with questions about our invoice. I am sorry
that there is a misunderstanding, and will attempt to clarify the case in this letter.
This is a fairly complicated appeal because both sides have appealed. The ordinary
sequence of briefing in an appeal is that the appealing party (the appellant) files a brief, the
opponent (appellee) files a brief, and the appellant has the final word in a reply brief. In this
case, however, both sides have appealed, so both sides are both the appellant and the appellee.
We have appealed the ruling that we owe money on the contracts. Presidential has appealed the
denial of hundreds of thousands of dollars in interest.
This means that there are two sets of briefs, and we have filed a total of three briefs on
the Authority's behalf. To make things more complicated, both sets of briefs were being filed in
the same time frame, so the briefing on the cases was going on simultaneously. We filed briefs
on September 16, October 1, and October 24. Copies of all three are enclosed for both you and
Matt Britton.
Here are the briefing schedules in the case:

King George appeal on whether the Authority owes anything:

Opening Brief of King George

September 16, 2003

(filed by GibneN

Appellee's Brief of Presidential
Reply Brief of King George

October 10, 2003
October 24. 2003

(filed by Pugh)
(filed by Gibnel
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Presidential appeal on interest question:
Opening Brief of Presidential
Appellee's Brief of King George
Reply Brief of Presidential

September 16, 2003
October 1, 2003
October 14, 2003

(filed by Pugh)
(filed by Gibney)
(filed by Pugh)

Getting to the exact question in your letter. The time spent completing the brief on
September 15, 2003, was spent on our opening brief in the question of whether we owe anything
to Presidential. Then, the subsequent time was spent working on the appellee's brief on the
interest question. In your next invoice, there will be billing on our reply brief on the question of
whether we owe anything to Presidential.
I hope this answers your question. In the future, if you have questions of this sort, please
feel free to call me, and I will be happy to try to clear things up for you.
Sincerely

John A.
JAG/ep
Enclosures: copies of brief
cc:
The Honorable Matthew Britton, Comr

ibney, Jr.
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IN THE SUPREME COURT OF VIRGINIA
KING GEORGE COUNTY SERVICE AUTHORITY,
Appellant,
v.

Record No. 030592

PRESIDENTIAL SERVICE COMPANY TIER II, INC.,
Appellee.
OPENING BRIEF OF APPELLANT
Appellant King George County Service Authority ("the Authority") states as follows as its
opening brief in this matter.
Assignments of Error
1.

The commissioner and circuit court erred in holding that the parties entered into an

enforceable contract.
2.

The commissioner and circuit court erred in holding that the plaintiff was entitled to

specific enforcement.
3.

The commissioner and circuit court erred in holding that the alleged contract was not

barred by the statue of frauds.
4.

The commissioner and circuit court erred in holding that the alleged contract was not

illegal and therefore unenforceable.
5.

The circuit court erred in holding that the Authority must purchase the water system.

6.

The circuit court erred in holding that the Authority must pay six percent annual

interest on the purchase of the water system.
7.

The circuit court erred in holding that absent Va. Code§ 15.2-1244, the Authority

would be liablef or paying interest on the plaintiff construction loans.
8.

The circuit court erred in holding that, absent Va. Code § 15.2-1244, the Authority

back to the completion
would be liable for paying interest on the plaintiffs construction loans dating
of construction.
Statement of the Case
transaction in
In this case, the Authority simply asked the plaintiffto conduct a complicated
sell a public utility to the Authority. The
a professional, lawful manner. The plaintiff proposed to
Authority insisted that the plaintiff sign an agreement reducing their negotiations

to definitive written

terms. The Authority asked the plaintiff to assume part of the risk of a speculative contract by
of the property to
posting security to prevent a public loss. The Authority insisted upon an appraisal
just sound business
set the price, but the plaintiff never agreed. All these requirements were not
to the Authority which, under different
practices, but also were the requirements of a federal loan
facts, could have funded the purchase of the plaintiff s project.
But the plaintiff and its principals chose to ignore these legitimate requirements. Instead,
that the Authority would purchase
they dreamed up terms of their own. For instance, they proposed
should issue
a large sewage system on a "cost plus 10% basis." They suggested that the Authority
not written anywhere.
bonds based on an alleged oral promise. Most of these alleged terms are
are reflected in
Other terms are written in a memorandum unsigned by anyone. None ofthe terms
minutes of the Authority or in any other documents approved by the Authority.
the essentials
The evidence in this case shows simply that the parties did not agree on any of
the price of
of a contract. To this day, they disagree on what documents constitute the agreement,
the sale, the date of completion, the method of financing of the purchase, the interest to be paid, and
-2-

the share of the risk of the project to be assumed by the developer. They have never discussed
critical terms such as equipment warranties. The evidence shows the failure of the parties to each
a meeting of the minds--the very premise of a contract. Indeed, the evidence in this case forcefully
demonstrates the fundamental purpose of the statute of frauds, which requires deals suchas this one
to be sealed in writing.
The record, therefore, shows conclusively that the plaintiff cannot prevail and is entitled to
no relief.
Statement of Material Proceedings
The plaintiff commenced this case by filing a bill of complaint, and later an amended bill of
complaint, seeking specific performance of an alleged contract. J.A. 5. The Circuit Court of King
George County referred the case to a commissioner in chancery for a hearing on the amended bill
of complaint. J.A. 1. The commissioner held a two-day hearing on December 11 and 12, 2000, on
the issues of whether a contract existed and, if so, whether the plaintiff was entitled to specific
performance. J.A. 25.
The commissioner issued a report in which hefound that the plaintiff was entitled to specific
performance of the alleged contract. J.A. 25-38. The parties filed exceptions. J.A. 39-43. On
November 1, 2001, the court overruled the parties' exceptions, and affirmed the commissioner's
report in all respects. J.A. 44-45.
The Authority appealed the interlocutory order to this Court. This Court declined to hear the
appeal at that time without prejudice to the Authority's right to appeal a final order.
The parties returned to the commissioner for rulings on issues related to remedy. Plaintiff
sought specific performance of the alleged contract, i.e. purchase and sale of the water and sewer
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systems, as well as itscosts, interest onits construction loans, and prejudgment interest dating back
to the completion of construction. J.A. 10-11. On August 6, 2002, the commissioner issued a
system for
supplemental report in which he ruled that (a) the Authority must purchase the water
$280,000.00 with interest at six percent annually beginning February 1, 1994; (b) the Authority must
pay $1,604,380.91 for the expansion of the water system and construction of a sewer system; and
loans at a
(c) the Authority owed the plaintiffas damages prejudgment interest on its construction
rate of nine percent annually dating back to the dates of the draws. J.A. 47-54. The commissioner
did not award plaintiff both construction loan interest and prejudgment interest. J.A. 53.
The parties filed their exceptions to the commissioner's supplemental report. J.A. 55-58.
The circuit court issued a final decree. The court affirmed the commissioner's findings that (a) the
Authority must purchase the water system for $280,000.00 with interest at six percent annually
of the
beginning February 1, 1994; and (b) the Authority must pay $1,604,380.91 for the expansion
water system and construction of a sewer system. J.A. 74-75. The court ruled in the Authority's
favor, however, on the issue of interest. The court held that Va. Code § 15.2-1244 prohibits any
award of interest against the Authority. J.A. 74. The court further held, however, that, absent Va.
Code § 15.2-1244, the Authority would have been liable for nine percent interest on plaintiffs
construction loans as found by the commissioner.
Statement of Facts
Background
In 1992, the King George County Service Authority came into existence. J.A. 618. The
Authority is a public service authority which owns public utilities and provides water and sewage
service in King George County. J.A. 498. Its founders intended to offer the citizens more reliable
-4-

service by purchasing a number of private systems and by taking over and renovating some public
facilities. J.A. 499.
The Board of Directors of the Authority consisted of the members of the County Board of
Supervisors. The Authority's Manager was the County Administrator, its Finance Director was the
County's Finance Director, and county employees filled the Authority's other staffpositions. J.A.
498, 561, 604. The Authority held monthly meetings, and county staff generated minutes of those
meetings. E.g., J.A. 522-24, 813-15.
While the staff handled the day to day business of the Authority, major commitments of the
Authority required the approval of the Board of Directors. Before any major purchase or contract
was approved, the staffwould submit detailed documentation, including a draft contract, for Board
approval. J.A. 259, 518-19. After the Board approved the proposed transaction, the General
Manager would sign the documents. J.A. 259.
Rural Development Loans
Since the Authority's initial proposed purchases were costly, it investigated the possibility
of federal funding. Eldon James, the Authority's first manager, learned about a loan program
operated by the United States Department of Agriculture's agency called Rural Economic and
Community Development, commonly known as "RD." J.A. 500-01. RD could offer a sizeable loan
to allow the Authority to provide utilities, and the advantage of an RD loan over conventional
financing was that the Authority could repay the loan over forty years. J.A. 500-01.
RD imposed a number of requirements on its borrowers in order to insure that public dollars
did not fund projects which posed undue risk. RD required the Authority to meet certain conditions
before RD would actually fund an approved loan. J.A. 890, 899-906. For instance, RD insisted that
-5-

purchase contracts be written and submitted o it forreview. J..

.Inaddition, RDrequired

appraisals set the upper limit on the
appraisals of all acquisitions of utility systems, and those
acquisition price. J.A. 899-900.

When projects involved providing utility service to largely

as assurance against
undeveloped areas, RD demanded that the developers invest their own funds
insufficient operating revenue. J.A. 900; J.A. 525-26.
Presidential Tier Section 14 and Rural Development Loans
proposed to
John Hall and Jules Elliott are the owners of the plaintiff corporation, and they
sites in the Presidential Section 14
provide water and sewage to over three hundred home
understood RD's
subdivision, a largely undeveloped area. J.A. 294, 318-320, 620. Hall and Elliott
involved in this case,
requirements well. J.A. 310. They had sought RD funding for the very project
did
but the agency had turned them down. RD had rejected their request for financing because they
enough of the
not have enough of their own equity in the project; in other words, they did not share
and Elliott wanted
risk that the project would not pay for itself. J.A.395-96,429-31. Instead, Hall
the Authority to use part of its RD loan money to pay the plaintiff who would use the funds to pay
off loans it had already taken out. J.A. 8, 159.
engineer
Elliott had additional experience with RD's requirements. He had been the project
J.A. 515. Like
for a utility project in another subdivision in King George County, Oakland Park.
undeveloped
the project in Presidential 14, Oakland Park involved providing utilities to a largely
the Oakland Park
area. J.A. 514. Before allowing the Authority to use RD funds to purchase
developers escrow
utilities, RD insisted that the parties enter a lengthy written agreement, that the
as an advance of the
connection fees with the Authority, that the developers pay cash up front
in the event the
connection fees, and that the owners put up a bond to protect the Authority
-6-

development failed.' J.A. 892-897, 919-929. These same requirements applied to the RD oan

E

this case, but were never met. J.A. 548-49; 567-68.
Lest there was any doubt in either Hall's or Elliott's mind about RD's funding requirements,
they were removed by Eldon James, General Manager of the Authority, and James' replacement,
Lisa Baxter. James unequivocally explained the requirements which RD and the Authority placed
on the project. J.A. 524-27. Baxter as well communicated with the plaintiff about the need for
appraisals, signed documents, and security. J.A. 567-72. She wrote to plaintiff requesting a signed
contract. J.A. 930. She wrote to plaintiff s banker about the need for appraisals and pointed out the
need for a written contract. J.A. 703, 707.
Dealings Between the Authority and the Plaintiff
Although the plaintiffs principals failed in their own attempt to obtain RD funding, they
were the lucky recipients ofthe Authority's efforts. Eldon James had talked with RD officials about
the possibility of loans and grants to consolidate and improve the utility systems in King George
County under the Authority. J.A. 499-500. This project involved acquiring and renovating public
systems, the purchase of existing private systems, and the construction of new systems. J.A. 503.
Consistent with the Authority's plans, the plaintiffplanned to sell Section 14's existing water system
to the Authority, and the Authority then proposed to build a sewage system to serve Section 14. J.A.
511.
The plaintiff and its principals knew at all times that the projects-whatever their form-would
be financed by RD loans. J.A. 309, 334. They also knew that the projects needed to meet the

'Indeed, counsel to Oakland Park during part of its transaction with the Authority is the same
lawyer who represents the plaintiff here. J.A. 919.
-7-

rigorous requirements ofthe federal lenders-requirements they had been unable to meet themselves.
J.A. 310. Their continued failure to meet these requirements ultimately led to the collapse of the
proposed sale of the Section 14 projects to the Authority. J.A. 707.
2
The Authority sent the plaintiff a letter of intent for its signature. J.A. 658. This letter

allowed the Authority to proceed with seeking the funding which would be used to pay off the local
bank notes. It clearly stated, however, that a more formal agreement would be needed later. A more
formal agreement was sent to the plaintiff, but never executed. J.A. 669-71.

The plaintiffs

intransigence to sign an agreement persisted. As noted above, James often approached Hall and
Elliott about signing a written agreement, but was rebuffed. J.A. 513, 527, 555. His successor, Lisa
Baxter, even wrote to them asking them to sign a contract, to no avail. J.A. 930. In early 1994, long
before the RD application was completed, theplaintiff wanted to have its expanded sewage and
water systems built. Hall and Elliott conferred with James, who still hoped to get them to sign an
agreement and fall under the RD umbrella. J.A. 309, 513-14. The plaintiff decided to build the
systems itself, and James agreed to apply for funds to purchase the completed facility. He conferred
with an official at RD, and concluded that if the plaintiff used public procurement mechanisms, it
stood the best chance of having the Authority qualify for the use of RD funds to purchase it. J.A.
518. James therefore provided forms for Hall and Elliott to use in bidding the construction. J.A.
517, 661-63. In short, although the Authority's project changed from a construction project to an
acquisition of a system to be built by the plaintiff, the critical fact remained that both the Authority
and the plaintiff understood that any funding was to come from RD. J.A. 309, 517.

This agreement actually deals with the water system. As discussed below, the expansion
of the project to include a sewage system was a later idea, but was governed by the same principles.
2
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In December 1994, the Authority received notice that RD had approved its application for
funding. J.A. 898-906. The approval of RD funding came with a long list of conditions, inchiding
the need for a written contract, the need for an appraisal, and the need for the seller's participating
in the risk of the venture. Id. Yet, the plaintiffs still had not signed an agreement on the Section 14
deal. J.A. 930. The lack of an agreement placed them on a different plane than other projects which
were under written contract. J.A. 583-584. The terms of the federal financing clearly stated that
failure to meet with any RD condition could result in the loan application be:

Lisa Baxter wrote to the plaintiff asking for a signed agreement. J.A. 669-71, 930. Baxter explai.
the need for an appraisal before closing. One of her letters said that the parties could not negotia:
the transaction until the appraisal was complete. J.A. 707. Elliott admitted that he knew an appraisI
was required and would set the upper limit of the price of the system. J.A. 335.
The plaintiff claims that its contract is embodied in a memorandum of a meeting in
November,1994. J.A. 199-202. Yet, the plaintiff had started work on the project months before
the meeting, and had already made four draws on its loan before the County received RD approval
in December, 1994. J.A. 816.
Using a method completely foreign to standard contract formation, the plaintiff ignored the
need for an orderly and definitive process of agreement, and began simply to make up terms of a
contract. In one letter, it suggested that the Authority agreed to finance the project with bonds in the
event the RD funding collapsed. J.A. 692. This position is contradicted by the plaintiffs principal
Jules Elliott, who candidly acknowledged that the "money was to come from Farmer's Home." J.A.
-9-

342.

At various times, the plaintiffs agents contradictd themselves.

Inself-serving

memorandum, plaintiff's.principal said that the Authority agreed to purchase the system for cost plus
of cost to
10%, J.A. 676-97, but at another time they characterized it as a simple reimbursement
produce. J.A. 700.
simply do not
The plaintiffs self-serving documents form the core of their case, and they
establish a contract. First, there are no minutes reflecting the Authority's approval ofa bond issue,
the plaintiff s memorandum
a purchase at cost plus 10%, or a purchase along the lines outlined in
and cost sheet. In fact, the minutes submitted by the plaintiff show that the Authority never
756-59,
appropriated any funds for the purchase of either Section 14 system. J.A. 622-24, 672-74,
802-06,807-11,813-815. While the Authority did authorize its general manager to begin the process
of buying the water and sewer systems, the deal never reached the stage where the Authority voted
to authorize the general manager to finalize the deal with his signature. J.A. 244-45.
Second, there is no written contract of the tyl

just like here, the Authority became involved in builb

..

892-897. Former Authority Board member Jerry Goodman testified that, for aproject ofthe size a
nature of the Presidential Section 14 deal, the Authoritcessinly wou ld

ve renuired a wittJF

contract before voting to approve the deal. J.A. 253-54.
Third, the absence of an agreement does not meet the condition in letters from James and
Baxter demanding a signed contract. J.A. 669-671, 930. Fourth, the terms of the alleged agreement
are inconsistent with Baxter's letter to the plaintiffs banker which had the terms ofthe RD financing
requirements attached to it. J.A. 703.

The plaintiffs suggested terms arealso

iConsIstentwithsundading that RD was to

admitted knowing that an RD loan
provide the funding for the purchase. In his testimony, Mr. Elliott
The RD approval letter
was the Authority's source of funds for the Section 14 project. J.A. 334.
the purchase. J.A.
contains a clear requirement for an appraisal, which sets the maximum price for
owners to put up their own
899-900. It requires a written contract. J.A. 904. Finally, it requires the
does not fund the repayment of the loan.
money to back the Authority in the event the development
J.A. 900.
own attorneys' advice. Thomas
The plaintiffs suggested terms are inconsistent with their
to have an enforceable
Williams told them that they needed to get a written agreement in order
contract.

J.A. 380-81.

R. Scott Pugh advised Elliott, and reminded the Authority, that RD

disposition
requirements mandated certain written contractual terms regarding the

ofconnection fees

used to pay off the loan. J.A. 919.
documents. Hall's
Finally, the plaintiffs suggested terms are inconsistent with their own
to get the deal finalized.
letter of April 21,1994, notes a need to get "legal" items worked out, and
the September 1993
J.A. 692. Hall's November 28, 1994 "agenda" says they need an "update" of
of intent which state
and April 1994 "agreement." J.A. 699. These refer to the Authority's letters
that a more definitive agreement needs to be signed, J.A. 658, and the April letter about getting the
deal "finalized." J.A. 692. These actions never happened.
written contracts.
Rather, it fell upon the Authority doggedly to insist upon appraisals and
James' replacement, Phill Gay, sent the plaintiff s banker a long lis
funding of the RD projects. J.A.703-05. Lisa Baxter wrote to thL
agreement, and discussing the need for an appriial J.A 7

RD,~

~

~

~~~~~~-

tepanif

Despi

rn'dsfilJt1-

that their project could not be funded.
In 1997, after more than three years of inconclusive negotiations on the deal, the Authority
reexamined its priorities. J.A. 580. As the years had passed, its needs had changed. The Authority
found itself needing to address unjust utility rates among its customers which could be solved only
of
by metering all users.". J.A. 580-81. In addition, it was under orders from the Department
Environmental Quality to make improvements to its public wastewater treatment plants. J.A. 581582. After reviewing its list of priorities, it reallocated the RD funds, and concluded that the
of the
plaintiffs projects fell lower on the list. The reallocation of the RD funds meant that most
money probably would be used before the Section 14 project could be purchased. J.A. 583-84.
Thus, the plaintiffs project now is listed as having no funding. J.A. 593-94. Had the plaintiff
signed a written contract, its project would be funded. J.A. 583-84.
John Hall has broad experience in utility projects. J.A. 343. He has been associated with
from
projects in various parts of the country. J.A. 449. He testified that he has received feelers
water companies about purchasing the Section 14 project. J.A. 460-61. He said that the fair market
value of the project is far above the purchase price he asks in this case. J.A. 461-64.
Ouestions Presented
1.

Did the parties reach a meeting of the minds and form a contract?
(Assignment of Error 1)

2.

Is any contract between the parties susceptible to specific performance?
(Assignment of Error 2)

3.

Is any contract between the parties barred by the statute of frauds?
(Assignment of Error 3)
-12-

4.

Is a cost plus contract unlawful and therefore not subject to specific performance?
(Assignment of Error 4)

5.

Does the law of the case doctrine preclude recovery of the cost of the water system?
(Assignment of Error 5)

6.

Does the law of the case doctrine preclude recovery of an award of six percent annual

interest on the purchase of the water system?
(Assignment of Error 6)
7.

Absent Va. Code § 15.2-1244, must the Authority pay as damages interest on

plaintiffs construction loans?
(Assignment of Error 7)
8.

Absent Va. Code § 15.2-1244, must the Authority pay as damages interest on

plaintiff s construction loans dating back to the dates of the draws?
(Assignment of Error 8)
Argument
Standard of Review
When considering an appeal of a trial court's decree approving a commissioner's report, this
Court adheres to an established standard of review. Lim v. Choi, 256 Va. 167, 171, 501 S.E.2d 141,
(1998). The trial court's decree wil be affirmed unless plainly wrong or without evidence to
support it. Id. (citing Chesapeake Builders, Inc. v. Lee, 254 Va. 294, 299, 492 S.E.2d 141, 144
(1997)). Under this standard of review, the trial court's decision in this case must be reversed. The
trial courterred in sustaining the commissioner's report as set forth below.

A. There Is No Contract Susceptible to Specific Performance.
(Assignments of Error and Questions Presented 1 and 2)
Specific performance does not lie as a matter of right, but rather rests in the sound discretion
of the Court. Dominick v. Vassar, 235 Va. 295, 367 S.E.2d 487 (1988).

To obtain specific

performance, the plaintiff must clearly establish a number of elements of enforceable contract: 1)
the contract must result from a clear meeting of the minds of the parties, e.g., Creecy v. Grief 108
Va. 320, 61 S.E. 769 (1908), 2) the terms of the contract must be certain and definite, e.g. Duke v.
Tobin, 198 Va. 758, 96 S.E.2d 758 (1957), 3) no term may be omitted or left to negotiation, e.g.
Shield v. Adkins & Co., 117 Va. 616, 85 S.E. 492 (1915), 4) the time of performance must be
established, e.g. Berry v. Wortham, 96 Va. 87, 30 S.E. 443 (1898), and 5) the contract must be
lawful. E.g. Shelton v. Stewart, 193 Va. 162, 67 S.E. 2d 841 (1951): Theplaintiffsevidencedoes
not establish these elements.
1. No Meeting of the Minds.
The evidence shows that the Authority and the plaintiff simply did not agree on the
fundamental elements of the sale. Specifically, they did not agree on the following:
Necessity of a Writing. Throughout more than a year of negotiations with the plaintiff, the
Authority insisted that a formal written agreement be executed. The Authority could not have made
its insistence clearer to the plaintiff.

On September 2, 1993, the Authority's first written

communication about purchasing the plaintiffs assets concluded by saying that a "more definitive
agreement" would be forwarded for signature after the terms were worked out. J.A.658.InMarch
1994, the Authority sent a comprehensive agreement to the plaintiff for signature. J.A.669. After
the RD loan was granted, the Authority again requested a written contract in February, 1995. J.A.
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930. The plaintiffs own witness,former AuthorityBoard member JerryGoodman,testifiedthat,
for a project the size and nature of the Presidential Section 14 deal, the Authority would have
required a written contract. J.A. 253-54. The plaintiff, however, refused to sign a contract, and
instead attempted to contract by using unsigned memoranda and parol agreements.
Ordinarily, the necessity of formal written agreement meets the dual needs of making the
terms of the contract clear and satisfying the statute of frauds. Here, however, the need for a formal
agreement rose to a more significant level. Because RD demanded a written contract for its own
review, J.A. 898-906, the Authority could not receive financing to purchase the system without a
contract in writing. The Authority's insistence on a written contract, therefore, was an element of
the consideration; without it, the Authority could not pay for the purchase.
Price. Given the RD loan requirements, the Authority maintained that, ifthe sale went
through, the price could not exceed an appraisal approved by RD. J.A. 553-54. The appraisal would
set the outside price for the purchase ofthe project. As Lisa Baxter said in a letter to the plaintiff
dated January, 1996, negotiations for the purchase can begin after the appraisal. J.A. 707. In fact,
Mr. Elliott admitted that RD was the source of loans for the Presidential Section 14 deal, and that
RD would not loan more money than the amount of the appraisal. J.A. 334-35. Lisa Baxter gave
unrebutted testimony that Mr. Hall wanted to know if he could "communicate with the apprais-I
firm." J.A. 571-72. Obviously, Mr. Hall wanted to communicate with the appraisal firm becau
he knew that the appraisal would determine the amount of the RD loan and that the purchase prik
could not exceed the appraised value
Notwithstanding its principals understanding of RD-s appraisal requirement, the plaini
insisted that the Authority-had agreed to open its wallet and pay whatever the construction cost was,

plus a 10% administrative fee. J.A. 697. Never did the Authority Board formally voice its
agreement to this cost plus payment scheme. Whenever the Authority decided to undertake a project,
it would first direct its staff to negotiate the terms of the transaction.

J.A. 518-519.

After

negotiations were complete, the staffwould present a package ofcontract documents to the Authority
Board which fully explained the proposed deal. J.A. 259, 518-19. The Authority Board would then
vote to accept or reject the proposal. Id. There are no minutes reflecting approval ofa cost plus
contract with the plaintiff.
In sum, it is wholly illogical for plaintiff to argue that the Authority agreed to a cost plus 10%
cost. Both Hall and Elliott knew that about the appraisal requirement, so a cost plus contract was
out of the question.
Interestingly, the plaintiffs own documents refute their cost plus claim. The plaintiff
contends that a November 29, 1994, memorandum states the terms of the deal. This agreement,
however, says that the consideration is cost, not cost plus ten percent. J.A. 700. Plaintiffs own
attorney later said in a letter to the Authority that the price was "cost of construction." J.A. 820.
Clearly, there simply was no meeting of the minds by the parties on the price of the
transaction at issue in this case, either at the time of the alleged agreement or after. In contrast to
Runion v. Helvestine, 256 Va. 1, 501 S.E.2d 411 (1998), where this Court held that an oral contract
for real estate was enforceable even though the price of the property was not settled until five years
after the formation ofthe contract, the price in the case at bar was never made certain and definite.
Financing. Although the plaintiff agreed that an RD loan was the envisioned source of
funding, J.A. 334, it also says that the Authority agreed to purchase the project by issuing bonds if
the RD financing was insufficient to pay the purchase price. J.A. 325. Although the plaintiffinsists
-16-

that the issue ofbond financing was determined as ofNovember 29, 1994, its lawyer acknowledged
fifteen months later that "the acquisition by King George County of [the water and sewer] systems
will either be financed or paid for by grant from Farmer's Home administration...." J.A. 820.
The Authority, in turn, made clear at every turn that RD financing was essential to any
as the plaintiff does, that an
purchase. J.A. 669-671, 702, 703, 707. It is extraordinary to contend,
Authority would agree to issue bonds to buy a sewage system without a resolution--or even a
discussion--in the Authority's minutes to support that contention. Plaintiffs witness Jerry Goodman,
a former Authority Board member, testified that the Authority never voted to approve a bond
measure to finance the Presidential Section 14 deal. J.A. 247-48.
Clearly, the parties simply did not agree on the financing term. And this term was essential
to the project, because the Authority was without funds to purchase the system, except for the RD
loan.
Owner Participation. The Authority had to meet RD's requirements for owner participation
in the risk of an expensive project in an undeveloped area. J.A. 898-906. This took two forms: first,
an escrow of connection fees, and second, a bond to assure that payment was forthcoming in the
event connection fees were inadequate to repay the loan. J.A. 900. Eldon James' letter of December
amount of the RD
1, 1994, to Homer Hite clearly refers to the use of connection fees to reduce the
loan. J.A. 702. The plaintiff never agreed to any such term. J.A. 312.
Because no meeting of the minds ever occurred in this case on a written contract, price,
financing, and owner participation, specific performance does not lie here.
2. Certain and Definite Terms.
The alleged contract lacks the certainty and definiteness of terms that this Court requires to
-17-

order specific performance here. As set forth above, the price of the project was guesswork. This
Court cannot set a price in this case because the "cost plus". arrangement is unlawful, because the
plaintiff does not agree to an appraisal, and because no appraisal has occurred. Furthermore, neither
the time of payment nor the time of completion is specified.
In addition, thehature of the required security to be provided by the plaintiff is uncertain.
Under the RD requirements, the owner can escrow money or post a bond. Here, the Court cannot
decree specific performance because it does not know what term to impose for the owner's security.
Finally, the parties never agreed on any warranties about the condition of the system. The
Authority has not specified what kind of waste treatment is appropriate, what brand ofpumps to buy,
or what capabilities the equipment should have. The Court is left to fill in the blanks about whether
the seller is to provide manufacturer's warrantiqs on the equipment in the system. This cannotbe
done where a plaintiff seeks specific performance.
Because so many of the essential terms in this case are uncertain, this case is not susceptible
under this Court's jurisprudence to specific performance.
3. Terms Left to Negotiation
As Lisa Baxter-noted in her letter to HomerHite dated January, 1996, after the appraisal the
parties would begin negotiating the terms of purchase of the system. J.A. 707. The appraisal was
never done, and the negotiations never concluded. The purchase price of the system is unknown,
the security requirement has not been settled, the warranties have not been determined, and the date
payment is due is unspecified. The existence of terms remaining to negotiate precludes specific
performance.

4. Time of Performance
The alleged contract does not specify the time of performance for either party. The plaintiff
claims that negotiations were concluded in November, 1994, J.A. 199. The plaintiff did not
request
permission from the Health Department to operate the system, however, until November,
1999, J.A.
800, and did not obtain such permission until February 2000. J.A. 801. There is no way
to
determine whether this is timely performance or not.
Similarly, the parties never specified when payment was due. On the one hand, the plaintiff
says that the agreement was negotiated in November 1994. To wait over five years for a sewage
and
water system surely is untimely. On the other hand, given the relief requested, apparently
the
plaintiff claims that payment was due at some unspecified time years ago. This uncertainty
simply
highlights the lack of agreement of the parties.
Specific performance is not warranted in this case where neithertime for completion
nortime
for payment was agreed to by the parties.
5. Unlawful Contract
As discussed in detail below, cost plus contracts are unlawful for public entities. Va.
Code
§11-43(B). Equity will not grant specific performance of unlawful agreements. Ingersoll
v. Pond,
108 Va, 179, 60 S.E. 738 (1908).
B. The Statute of Frauds Bars Enforcement of the Agreement.
(Assignment of Error and Question Presented 3)
The statute of frauds provides that a contract to purchase real property must be in writing
signed by the party against whom it is sought to be enforced. Va. Code §11-2(6). There is no
question that this case involves the sale of land: the easement in which the pipes run and the
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property on which the treatment facilities rest are land which will be conveyed. There is no question
that the agreement is unwritten. Plaintiffs Oppositionto Petition for Appeal at p. 7. Thus, the
alleged contract is unenforceable unless it falls within some exception to the statute of frauds. This
case does not present any of the exceptions.
Indeed, this case is a textbook example of why the statute of frauds exists. The sale of a
sewage system is a mammoth undertaking. As noted above, nearly every term ordinarily expected
in a contract is in doubt and disagreement.

A written contract would have eliminated these

problems. The failure to put the terms in writing precludes enforcement.
Part performance does not take this case out of the statute of frauds. The controlling
principles governing when part performance allows a party to escape the statute of frauds are well
settled. Beach v. Virginia National Bank; 235 Va. 376, 378, 367 S.E.2d 516,_ (1988). For
performance to take a contract out of the statute of frauds, the plaintiff must establish that the terms
of the contract are definite and certain, that the plaintiff s own performance is of such a nature that
it demonstrates the terms of the contract, and that a refusal of specific performance works a fraud
upon the person who has performed, and in which he cannot obtain compensation. Id; Williainsv.
Heller, 229 Va. 55, 57, 326 S.E.2d 661,__ (1985); Pairv. Rook, 195 Va. 196, 77 S.E.2d 395 (1953).
First, as noted above, the contract here is anything but clear, certain, and definite in its terms.
Contract terms which are certain are those "expressed in an exact manner; by contrast, uncertainty
means that terms are expressed inexactly, indefinitely, and obscurely so that the intent is not
ascertainable." Beach v. VirginiaNational Bank 235 Va. at 378, 367 S.E.2d at 517. None of the
essential terms of a contract are certain in this case except that the parties desired to purchase an
sell a utility system.

Second, performance in this case does not demonstrate the terms the terms of the alleged
contract. In fact, the plaintiff began construction before the November 1994 meetings in which it
claims that the agreement was defined. Performance, therefore, cannot demonstrate the terms of the
contract-it was well underway before the plaintiff claims the terms were defined by the parties.
None of plaintiffs other acts establish or clarify the terms of the alleged contract. None of the
plaintiff's acts establish which version of the price (appraisal v. cost plus) is correct. None of the
plaintiffs acts make clear what security the plaintiff must proffer. None of the plaintiffs acts
indicate by what date the contract was to be performed, or when the plaintiff would be indefault for
failure to build on time. The lack of a stated time period for performance is fatal to a plaintiff
seeking to enforce an oral contract for the sale of realty. See Id. at 378, 518. The terms of the
contract are guesswork, and the plaintiffs acts do not remove the fog which surrounds the
transaction.
Finally, there is nothing which estops the Authority from denying the contract or works a
fraud upon the plaintiff. Estoppel does not lie against a local public body. Under Virginia law, only
an authority--not its officers or employees--may acquire real estate. Va. Code § 15.2-5114(6). An
authority's executive officer may not do so. His authority runs only so far as to execute the
resolutions and orders of the authority itself. Va. Code § 15.2-5113(E). Here, the plaintiff offered
no resolution or order of the Authority authorizing the contract and terms suggested by the plaintiff.
Nor are there minutes showing an appropriation of funds for the purchase. Without an appropriation
of funds, no expenditures may occur. See Va. Const. Art. VII, § 7. No expense may be incurred
without an appropriation to cover it. McQuillin, Municipal Corporations§ 39.63 (3d. ed. 1995).
Even if a managing officer of the Authority had agreed to the plaintiff's terms (which did not
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occur), the contract is still invalidf or want of a resolution. Countyof York v.King'sVilla,226 Va.
with public
447, 309 S.E.2d 332 (1983). As this Court has cautioned repeatedly, "those who deal
officials must, at their peril, take cognizance oftheir power and its limits." Id. at 450, 334 (citations
omitted). Indeed, even if the Authority itself was somehow at fault for misleading the plaintiff, it
is not subject to estopp1 in the governmental function of assembling a sewage and water system.
Westminster-Canterburyv.-City of Virginia Beach, 238 Va. 493, 385 S.E.2d 561 (1989).
Even if estoppel did lie against the Authority, there is no case for estoppel here. The
Authority made clear from the outset that it required a written formal agreement. J.A. 658.Mr.
Elliott knew about the terms of RD financed agreements from his participation in a similar
transaction involving Oakland Park. J.A. 312. As Eldon James testified, he told the plaintiffs
officers a number oftimes about the need for a definitive agreement, the need for terms dealing with
security, and the importance of an appraisal insetting the price. J.A513,514,525-26,555. Healso
told them of the uncertainty of RD funding. J.A. 554. They started on the project before the
application was approved, J.A. 816, having been advised that their project might not be funded.

That

the sale was not completed was simply a risk the plaintiff took.
Finally, the ultimate result is not unfair to the plaintiff. According to Hall, the plaintiff now
owns a system of greater value than the price sought. J.A. 463. Hall said that the note is not
default, so apparently the bank does not feel that its security is impaired. J.A.448. Hall testified th-t
the system could be sold to other companies. J.A. 460-61. The plaintiffs failure to take prompt
action to protect its interests cannot be laid at the feet of the Authority.
The lack of injury to the plaintiffunderscores why specific performance is aninappropriate
remedy here. Specific performance lies only where equity demands performance of a contract.
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Where the plaintiffhas another remedy, specific performance will not be awarded. City ofManassas
v. BoardofSupervisors,250 Va. 126, 132, 458 S.E.2d 568,

(1995); Chattinv. Chattin, 245 Va.

302, 307 -08, 427 S.E.2d 347, 350 (1993). Here, the plaintiff can sell the system and recoup its
investment, with a profit. Further, if the plaintiff suffers a loss, it has a remedy at law (assuming a
contract exists). The plaintiffs president has made clear that no loss has occurred. Without some
hardship to the plaintiff, equity will not force a purchase.
C. Cost Plus Contracts for Public Works Projects Are Unlawful in Virginia.
(Assignment of Error and Question Presented 4)
The commissioner found the cost of the project to be the plaintiff s "costs, including a ten
(10) percent administrativefee." J.A.34. Indeed, the plaintiff spent much time explaining at trial
how the costs exceeded the projected costs in the "cost summary" which Hall had prepared before
construction began. J.A. 285-94; 816-817.
Under Virginia law, public bodies may not contract for purchases on a "cost plus" basis.
Public contracts in Virginia are governed by the Virginia Public Procurement Act. Va. Code §§1135etseq. Section 11-43(B) provides as follows:
Except in case of emergency affecting the public health, safety or welfare, no public
contract shall be awarded on the basis of cost plus a percentage of cost.
This simple provision demonstrates that the alleged contract advocated by the plaintiff does not, and
cannot, exist in this state.
The commissioner held that the Procurement Act applies only to purchases of goods and
services. This ruling is incorrect. As support for his ruli,
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purchase and sale of goods and services and not to real property
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Neither t he U.S. District

Court in R.I.S.E. nor the Commissioner cited any authority for the proposition that the Act applies
to goods and services only. In fact, the language of the Act states that it applies to "governmental
procurement from nongovernmental sources." Va. Code § 11-35 (nowVa. Code§2.2-4331). There
is simply no language in the Act that limits its application to goods and services only.
Some provisions of the Act apply to goods, some to services, and some to contracts in
general. The section quoted above prohibiting cost plus contracts applies to all public contracts,
without reference to the subject ofthe contract. The Act defines a "publiccontract" as "an agreement
between a public body and a nongovernmental source that is enforceable in a court of law." Va.
Code § 11-37 (now Va. Code § 2.2-4301).
Va. Code § 11-43(B) deprives the plaintiff of any relief in this case. Equity will not enforce
an unlawful contract. Specific performance is never awarded to enforce an illegal agreement.
Ingersoll v. Pond, 108 Va, 179, 60 S.E. 738 (1908).
D. Even in the absence of Va. Code § 15.2-1244, Plaintiff cannot recover
construction loan interest where Plaintiff did not incur such interest
as a consequence of a breach of contract by the Authority.
(Assignment of Error and Question Presented 7)
Plaintiff is not entitled to interest on the construction loans it took out in order to pay fo:
construction of the water and sewer systems. One party to a contract is entitled to construction
interest as an element of damages only when the other party caused the first party to have to take ou
theloan. Fidelityand Guar. Ins. Underwriters,Inc. v. AlliedRealtyCo., Ltd., 238 Va. 458,384 S.E,
2d 613 (1989), and Roanoke Hosp. v. Doyle & Russell, 215 Va. 796, 214 S.E.2d 155 (1975)
In Roanoke Hospital, the defendant caused a delay in the construction of a hospital addition.
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As a result of the delay, the plaintiff had to take out a new construction loan which required payment
over a longer period of time. This Court approved the trial court's ruling requiring the defendant to
pay for the interest on the loan because it was the defendant's action in causing the delay that
necessitated the plaintiff having to take out a new loan-and having to repay it over an extended
period of time.
In Allied Realty, the plaintiff purchased a multi-peril insurance policy through the defendant
insurance company to cover a warehouse building. The plaintiff suffered a loss during the coverage
period when one of the warehouse walls gave way. The defendant denied coverage, necessitating
the plaintiff having to take out a construction loan to repair the damage to the building. This Court
affirmed the trial court's award of construction loan interest to the plaintiff, stating, "Like the
construction interest in Roanoke Hospital, Allied's construction interest was a foreseeable result of
F&G's denial of coverage." 238 Va. at 465-466, 384 S.E.2d at 617. It was F&G's denial of
coverage that triggered the plaintiff incurring the cost of interest. In both Roanoke Hospital and
Allied Realty, this Court held that the construction loan interest was an item of direct damages, i.e
a cost that the plaintiff incurred as a consequence of defendant's breach of contract.
The construction loan interest in the case at bar was not a cost plaintiff incurred because of
the Authority's breach of contract. Plaintiff began taking out loans years before any claimed breach
of the alleged contract took place. J.A. 816. The interest cost incurred was simply a cost that
phintiff had to incur to undertake construction. ITadPlaintitiffben abl to use its own fIunS to
construct thes

emsit would not hae needtoreSortto thIrd
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at the Authority's feet the responsibility for payment of interest on such loans.
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Most certainly, plaintiff is not entitled to recover the costs of the B note, J.A. 1143, because
David Bohmke of the Union Bank and Trust (successor to the KingGeorge State Bank) testified
before the commissioner that the bank's Board of Directors may still be willing to forgive that note.
J.A. 1107. Plaintiff did not prove by a preponderance of the evidence that it has incurred the cost
of the B note.
Even in the absence of Va. Code§ 15.2-1244, therefore, plaintiff was not entitled to
construction loan interest as an element of damages because plaintiff did not incur such interest as
a consequence of a breach of contract by the Authority.
E. If awarded, prejudgment interest is payable only from
the date on which the Virginia Department of Health awarded Plaintiff
the systems' letter of approval.
(Assignment of Error and
nQh P
The commissioner did not award to plaintif
"prejudgment" interest as an element of damages on the construction loans plaintiff took

1 to

construct the water and sewer systems. J.A.50-53. The circuit court correctly held, however, that
no award of interest was appropriate under Va. Code § 15.2-1244. J.A. 74-75.
The issues of whether interest should be awarded, and on what date any award of interest
should begin, is a matter submitted to the sound discretion of the trial court. Va. Code§ 8.01-382;
Advanced Marine Enterprises v. PRC Inc., 256 Va. 106, 126, 501 S.E.2d 148, 160 (1998). This
Court should not disturb the circuit court's decision that Va. Code §15.2-1244 is a statutory bar to
any award of interest against the Authority in this case.
Ifthis Court were to hold, however, that plaintiff is entitled to prejudgment interest, plaintiff
certainly is not entitled to such interest prior to the date when the Virginia Department of Health
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("VDH") issued its letter of approval. Plaintiff did not even request a letter of approval fromth
VDH until November 2, 1999. J.A. 800.
The VDH did not issue Plaintiff a letter of approval until February 2, 2000. J.A. 801. Prior
to that date, what the Authority had in the.constructed systems was as worthless as a check dated
weeks into the future. The Authority could take title to the systems, and hold them, but could make
no use of them whatsoever until the VDH certified that they could be placed into service. Assuming
arguendo that the Authority were required to pay any prejudgment interest in this case,'the earliest
start date for such interest would be the date on which plaintiff delivered a fully complete product
to the Authority which was February 2, 2000.
F. Plaintiff is not entitled to prejudgment construction loan interest or
even the purchase of the water system under the established doctrine
of "law of the case."
(Assignment of Error and Question Presented 5 and 6)
As the circuit court correctly held, Va. Code §15.2-1244 is a statutory bar to any award of
interest against the Authority. However, should this Court decide otherwise, the plaintiff still c -oo
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The commissioner held a hearing in December, 2001, to determine whether there was a
contract and, if so, the terms of the contract. In his report, the commissioner found that there was
a contract, and set forth its terms as follows:
The terms of the contract were sufficiently certain and complete, and that
negotiations had been concluded such that the Authority would purchase both the
water and the sewer systems as finally constructed by the Service Company per plans
adopted by the Authority's engineers at its costs, including a ten (10) percent
administrativefee.
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J.A. 34 (emphasis added). Plaintiff noted its objections tothe commissioner's report;including an
in this matter
objectionto "findings of fact that are inconsistent withthe plaintiff s summaryof facts
."

J.A. 42. The circuit court thereafter considered the commissioner's report and the parties'

exceptions to it. The court overruled the parties' exceptions to the report, and approved, ratified, and
confirmed the report in all respects. J.A. 44-45. The court then referred the matter back to the
commissioner for the purpose of determining the amount due plaintiff under the parties' agreement,
and any other issues related to such relief. Id. A court order which overrules a party's exceptions
becomes the law of the case. See Hill v. Hill, 227 Va. 569, 578, 318 S.E.2d 292, 297 (1984). The
issue of the sale of the water system for $280,000 at six percent annual interest was not, after entry
of the court order affirming the commissioner's report, properly before the court at the time of the
final decree. Id. The circuit court's order represents its final determination that the terms of the
contract had been decided and, in it, the court referred back to the commissioner only the issue of
how much the Authority owed plaintiff per the terms of their agreement. When the court used the
term "the parties' agreement," it necessarily meant the agreement as described by the commissioner
in his report. The commissioner decided that the parties had agreed that the Authority would
purchase both ofthe systems at plaintiffs costs plus a ten percent administrative fee. J.A. 34. The
commissioner's report, as approved and ratified by the court, did not state that the Authority agreed
to pay, in addition to the plaintiff s costs and the ten percent fee, prejudgment interest should any
litigation be brought in connection with the purchase. Under the law of the case then, plaintiffs
objections to the commissioner's report having been overruled, the terms of the parties' agreement
were established, and became the law of the case. Accordingly, relitigation of the cost of the water
system thereafter was foreclosed.

Relitigation ofthe issue of construction loan interest was foreclosed as well. Therewasnot,
the Authority to reimburse plaintiff for its interest
and could not have been, an express agreement by
interest rate on its cost summary, J.A.
on construction loans. Indeed, Plaintiff did not even state an
820.
697, or in its attorney's letter to the Authority, J.A.
therefore, Plaintiff was not entitled to
Even in the absence of Va. Code § 15.2-1244,
for the water system under the doctrine of
construction loan interest, or even $280,000 plus interest
law of the case.
Conclusion
this Court will reverse the decision of
For the reasons stated above, the Authority prays that
the case.
the trial court on the questions presented herein, and dismiss
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REPLY BRIEF OF APPELLANT
Appellant King George County Service Authority ("the Authority ")states as folows as its
reply to the Brief of Appellee filed in this matter.
Introduction
In its statement of the case and its statement of the facts. the Authority states the facts as they
are found in the record. each with specific cites to the record as required by Va. Sup. Ct. Rules 5:1 7
and 5:27. The facts as they are found in the record support the conclusion that no enforceable
contract exists in this case.
Argument
I.

A written contract was a prerequisite to any agreement between the parties.
The evidence demonstrates that a written agreement was a prerequisite to any agreement

between the parties. In fact, Plaintiff introduced at trial an exhibit wherein Authority General
Manager Eldon James notified Plaintiffs President John Hall that he would later forward to James
"a more definitive agreement" for Hall's signature. J.A. 658. (Plaintiff's Exhibit 9). In March 1994.
the Authority sent a comprehensive agreement to the plaintiff for signature. J.A. 669. After the RD

loan was granted. the Authority again requested awritten contract inn Fchruar. 1995. I.A. 930. The

plaintiff s own witness, former Authority Board member Jerry Goodman, testified that, for a procct
the size and nature of the Presidential Section 14 deal. the Authorit would have required a written
contract. J.A. 253-54.
II.

Financing from Rural Development was a prerequisite to any agreement between the
partiles.

Plaitilaraues that thlalleed contractwas notcexpres)slyhuject toftnancinchi

Rr

Dcvelopment loan. The evidence could not be more clear that both parties understood that Rural

Development money was the Authority's source of funding for the deal.
In March, 1994, Eldon James sent adraft contract to Plaintiff, whichexplicitly stated that the
Authority was "obligated to proceed with purchase at the terms herein stated subject to its ability to
obtainfinancingthrough [RuralDevelopment]. . .." (emphasis added). J.A. 670.
On December 1, 1994, Mr. James notified Messrs. Hall and Elliott that the Authority's loan
application to RD had been approved, and that purchase of the Section 14 systems was "included in
the project list." J.A. 702.
Without question, the evidence supports the conclusion that Plaintiff understood that the
Section 14 deal was expressly subject to RD financing. In its November 29, 1994 agenda. the
document claimed by Plaintiff to encompass the terms of the alleged contract, Plaintiff stated. "wve
assume that RD will not be giving a grant for these systems, only a loan." J.A. 700.
In a March, 1996, letter to the Authority, Plaintiffs attorney wrote, "It is my understanding
that the acquisition by King George County of these systems will either be financed or paid for by
grant from [RD]." J.A. 820.

At trial. NIr. Elliott was asked whetherthe cost of the Section 14 project ended up being what
he originally expected, to which he replied that it had. He then was asked, "And again. you
understood that this was all going to be done by the Rural Development funds providing the
financing for it?" He replied, "Yes." J.A. 321-22.
Later, Mr. Elliott gave the following testimony:

Q.

And the Rural Development loan was the source of funds for your project. is that

A.

That's correct.

Q.

And that's the term of your contract. wasn't it?

A.

(nodding head)

Q.

You have to say yes or no, sir.

A.

Yeah. They were going to get their project approed through Rural Development.

correct'

J.A. 334-35.
In sum. the evidence clearly demonstrates that both parties understood that the Authority's
ability to obtain financing from Rural Development was a condition of any agreement to purchase
the Section 14 systems. Without the financing, the Authority could not fund the purchase.
III.

Meeting Rural Development's loan conditions was a prerequisite to any agreement
between the parties.
It is nothing short of preposterous that Plaintiff should argue at this late date that the RD

funding requirements, also known as the "letter of conditions," J.A. 898-918, did not apply to the
Presidential Section 14 project. Not only do the minutes of the March, 1994, meeting of the
Authority Board which were introduced by Plaintiff at trial state that the Authority had applied to

RD to fund the Section 14 deal, J.A. 673, but Lisa Baxter gave testimony that she told Johl Hall
"an appraisal would have to be done because it was required as part of the letter of conditions ...
."

J.A. 57
It is,
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Section 14 deal was an appraisal. Eldon James testified that, in the sprir
Elliott that there would be a need for a bond or a security de
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undeveloped areas of Oakland Park and Presidential Lakes Subdivision. The owners of ti11
properties by binding agreement, agree to make monthly payment[s]..

.

. A bond or crowc

security must be provided to guarantee this monthly payment. . .."(emphasis added).
James further testified that he told Hall and Elliott on several occasions that a written contra
would be required. J.A.513,527,555. Yet, Plaintiff never signcJd

I-,

n

nTrt -. 1T1

1

passed a resolution authorizing him to obtain short term financing to cover the Authority only until
RD financing was approved. J.A. 516; resolution at J.A. 673. Because Plaintiff refused to meet the
conditions required for RD financing, the acquisition did not take place. as Lisa Baxter forewarned
in her letter of January, 1996. J.A. 707.
Plaintiff cannot deny knowing that RD conditions applied to the Section 14 deal after it
becamean acquisition project. Ina report submitted as evidence by Plaintiff at trial the Authority's
engineering firm noted that the projecthad switched from a construction project to an acquisition

4

project, and that "[t]his modification was agreed to by [RD]." J.A. 720. The report further states
that the engineering firm was monitoring the work "[t]o provide assurances to [RD] that construction
of the project is in accordance with approved plans." J.A. 729. Finally, it states, "[t]his project, as
it is proceeding, is acceptable to [RD]." J. A. 729. This document, drafted in 1996, makes clear that
RD was still monitoring and approving the project even after it became an acquisition project.
Despite Plaintiff s eleventh hour claim to the contrary, the evidence is clear that the RD loan
conditions applied to the Section 14 deal, and that Plaintiffs principals were well aware of this fact.
IV.

There was no competent evidence that the purchase price was cost plus ten percent.
Plaintiff argues that the alleged oral contract contained all of the necessary terms. A contract

which omits the purchase price, the security requirement, the warranties, and the payment due date
surely cannot be said to contain all of the necessary terms for a valid contract for a project the size
and nature of a utility system. Plaintiff maintains that the Authority agreed to a cost-plus purchase
price. However, the only evidence Plaintiff submitted in support of this contention is a simple memo
unsigned by anyone showing Plaintiff s desire for a cost-plus contract. Plaintiffoffered no document
signed by anyone at the Authority agreeing to such a purchase price. More importantly, Plaintiff
offered no meeting minutes of a discussion or vote by the Authority Board reflecting agreement to
a cost-plus purchase price. In fact, it was Plaintiffs own witness, Jerry Goodman, who testified that
the Authority would have insisted on a written contract had it agreed to a cost-plus ten percent
purchase price. J.A. 253-254.
Plaintiff claims that the cost-plus purchase price term is embodied in a memorandum drafted
after a meeting that took place between Messrs. Hall, Elliott, and Jameson November 29,1994. The
November 29, 1994, memo, however, does not state that the cost of the sewer project was cost plus
5

ten percent. It simply states that the cost would be Plaintiffs "cost to produce." J.A. 700. In an
attempt to cover up for the fact that the document most crucial to Plaintiffs case omits any
discussion of the cost plus 10% issue, Plaintiffs counsel in his brief states for the first time
throughout these proceedings that "[t]he cost of a construction project, such as a central water and
sewer system, necessarily involves an amount of money that is paid for the actual supervision of the
construction project." Brief of Appellee at 14, 22. There is no cite to the record for this fact and it
is not proper evidence before this Court.
A meeting of the minds is essential to the formation of a contract. MarefieldMeadows, Inc.
v. Lorenz, 245 Va. 255,260,427 S.E.2d 363,_ (1993) (citing Lucy v. Zehmer, 196 Va. 493, 503,
84 S.E.2d 516, 522 (1954)). A meeting of the minds requires a manifestation of mutual assent to
a contract term. Wells v. Weston, 229 Va. 72, 79, 326 S.E.2d 672,

_

(1985) (citing Restatement

(Second) of Contracts "17-19, 17 comment c (1981)). On the issue of the cost-plus purchase price,
there could not have been mutual assent to a contract term that Plaintiff omitted from the document
alleged to contain the terms of the contract.
V.

The alleged contract in this case is an illegal cost-plus contract.
The Virginia Public Procurement Act prohibits the enforcement of cost-plus contracts

between public bodies and nongovernmental entities. Va. Code § 11-35 et seq. The contract in this
case is a cost-plus contract and, therefore, is an illegal contract.
Plaintiff claims that "[t]he parties' agreement is not a "cost plus" construction contract.
Plaintiffs novel argument is that the Authority agreed to pay Plaintiffs costs, included in which is
a ten percent "administrative fee." Brief of Appellee at22. This argument amounts to nothing more
than semantics. It is clear from the evidence that the ten percent "administrative fee" was derived
6

from the cost of the sewer project. J.A. 696-97 (total cost of sewer project being $1,216,146, and
the "administrative fee" being $120,000). It makes no substantive difference whether 10% fee was
called an "administrative fee" and included in the cost before the total cost of the project was
calculated, or whether the total cost of a project was calculated and the 10% fee was added
thereafter; such a contract is a cost-plus contract. This Court should not elevate form over substance
and allow Plaintiff to circumvent in this fashion the language of Va. Code §11-43 prohibiting costplus contracts in public contracting.
VI.

The alleged contract in this case is unenforceable under the statute of frauds.
The statute of frauds requires that a contract for the purchase and sale of real estate be in

writing. There are, however, exceptions to the statute of frauds. One of the exceptions is that the
statute of frauds will not prohibit enforcement of an oral contract for real estate when there has been
part performance of an alleged contract. The part performance exception does not apply in this case.
The controlling principles governing when part performance allows a party to escape the
statute of frauds are well settled. Beach v. Virginia National Bank, 235 Va. 376, 378,367 S.E.2d
516, _(1988). For performance to take a contract out of the statute of frauds, the Plaintiff must
establish that the terms of the contract are definite and certain, that the plaintiff's own performance
is of such a nature that it demonstrates the terms of the contract, and that a refusal of specific
performance works a fraud upon the person who has performed, and in which he cannot obtain
compensation. Id.; Williams v. Heller, 229 Va. 55, 57,326 S.E.2d 661, _ (1985); Pairv. Rook, 195
Va. 196, 77 S.E.2d 395 (1953). Given the evidence, Plaintiff cannot take advantage of the part
performance exception.

7.

A.

Plaintifflias failed to proc a definite tinei for peroriance.

Neither the alleged oral contract, nor any ofPlaintiff's acts, identified the time by whic m
purchase and sale was to be completed, or when Plaintiff would be in default for failure to build on
time. In Beach v. VirginiaNationalBank, the plaintiff alleged that she was due a piece of land under
an oral contract made two years before. 235Va.376,376,367S.E.2d516, _ (1988). Shealleged
that the landowner had promised her the land in exchange for her having worked the land one da
each week. At the end of a two year period, the landowner died without conveyin the land to
plaintiff. and the plaintiff

th

brought an action for specifle performance aainst the executo 0i the

lando\\ners estate. The defendant demurred. and the trial court sustained the demurrr.

This Court affirmed the trial court's decision, stating that, "[tihe lack ofa stated time period
for the labor to be performed [was] fatal" to the plaintiff s case. The case at bar likewise involves
an alleged oral contract for the purchase and sale of real property. Neither of the cases cited by
Plaintiff involves an alleged oral contract for the purchase and sale of real property.
The contract in the case at bar contains no term setting forth a certain time for performance.
Because the basic terms of the alleged contract in this case are uncertain. i.e. price. security, and time
for performance. the case does not fall within the part performance exception.
B.

Plaintiff has failed to prove that it cannot obtain compensation herein without
an award of specific performance.

Mr. Hall testified that the system at issue in this case is worth more than the contract price
herein. J.A. 463. Mr. Hall further testified that the system could be sold to other companies. J.A.
460-61. The fact that Plaintiff has found "no prospective purchaser," Brief of Appellee at 21. is
reflective only of its own inaction in protecting its interests. It has offered no evidence that it has
8

the part performance exception, i.e, that it cannot obtain compensation herein without specifi
performance of the alleged contract. The alleged oral contract thusis -,
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ASSIGNMENTS OF CROSS-ERROI\
Whether the Commissioner and Court properly allowed th(
Authority to rely on defenses it disclosed to Plaintiff prior to

identify what those defenses are. As set forth below, the Authority put Plaintiff on notice ofit
defenses in several pleadings, beginning with its Answer to Amended Bill of Complaint. In it
Answer to Amended Bill of Complaint. the Authority put Plaintiff on notice of its defenses a

satisaction of \ariouscontincenciesneiherofwhichwasaccomplishedi

Paragraph (8)
"The minutes [a reference to J.A. 672-74] do not reflect that the Authority waived an\
contingencies, and only ratified existing agreements; the plaintiff had none at this time. Further the
Authority authorized the General Manager to seek funding, not to accomplish purchases.
Paragraph (9)
"[Tjhe Authority admits that theAuthority desired and intended to acquireexisting water and
proposed sewer systems, on terms which were not negotiated at that time. All plans.however, were
9

clearly subject to financing."
Paragraph (11)
"[T]he Authority admits that Elliott and the General Manager met on various occasions in
this general time frame, but lacks knowledge that the plaintiff made the precise proposal contained
in its self-generated agenda."
Paragraph (20)
"[T]he Authority admits that the language quoted [J.A. 720] exists but says that it is taken
out of context and does not constitute an agreement or acknowledgment that a purchase would
definitely occur."

Paragraph (24)
"[T]he Authority admits that it has advised the plaintiff that it has no binding obligation to
.

purchase the system . .
Paragraph (2

"The Authoi
plaintiff, have never met the criteria for actual receipt of fund provided or guaranteed b
Development."
Paragraph(S
"The Authority dei
Affirmative defense
"The plaintiffs claimis brred by

ttut

or

In its Answers to Interrogatories, the AuthoritN

Uthe
Ju>

Answer to Interrogatory (4)
"There is no agreement between the parties."
Answer to Interrogatory (9)
"At one time, the parties discussed purchasing the system.

Steps were taken to secure

funding for that purchase. After the plaintiff, for reasons unknown to the defendant, refused to sign
an agreement, the purchase was given a lower priority and is not now funded."
Answer to Interrogatory (10)
"In 1994, the Authority applied for funds from Rural Development for various projects. One
ofthose was the plaintiffs project. The Authority received approval for funding. The plaintiff never
signed an agreement or complied with the terms of the Rural Development letter of conditions, and
eventually the Authority reallocated its priorities."
Finally, the Authority's Answer to Motion for Relief, J.A. 21-24, sets forth in great detail the
nature of the Authority's defenses. In lieu of quoting the pleading here, the Authority simply states
that the pleading references (1) the existence of a contract; (2) the enforceability of any contract; (3)
the terms of any contract; (4) compliance with the terms of any contract; and (5) the applicability of
the statute of frauds. The Authority sent its Answer to Motion for Relief to Plaintiff on December

4, 2000. The trial in this case did not occur until April, 2002.
Finally, in its opening brief herein, the Authority briefed all of the issues which are before
this Court on appeal. In sum, the Authority provided the Plaintiff with ample notice of its defenses,
if not its entire theory of the case. Plaintiff s claim that the Authority litigated this case by ambush
is simply nonsensical. The Commissioner and Court properly allowed the Authority to rely on
defenses it disclosed to Plaintiff.

11

Whether the trial court properly held that Va. Code § 15.2-1244
bars Plaintiff from recovering interest in this case?
The trial court properly held thatVa. Code § 15.2-1244 bars Plaintiff from recovering interest
from the Authority in this case. For a full discussion of the Authority's arguments on this issue, the
Authority refers the Court to its Brief of Appellee in the companion case, Record No. 030593.
Conclusion
For the reasons stated above and in its opening brief, the Authority prays that this Court will
reverse the decision of the trial court on the questions presented in its opening brief, and dismiss the
case.
KING GEORGE COUNTY SERVICE AUTHORITY
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VIRGINIA:
IN THE SUPREME COURT OF VIRGINIA

PRESIDENTIAL SERVICE COMPANY TIER II, INC.,
Appellant,

Record No. 030593

v.
KING GEORGE COUNTY SERVICE AUTHORITY,
Appellee.

BRIEF OF APPELLEE
The appellee, King George County Service Authority ("the Authority"), says the following
in response to the opening brief filed by Presidential Service Company Tier II, Inc. ("the Plaintiff'),
in this matter.
Statement of Relevant Facts
In 1992, King George County created the King George County Service Authority. J.A. 618.
The Authority is a public service authority which owns public utilities and provides water and
sewage service in King George County. J.A. 498-99.
The Board of Directors of the Authority consists of the members of the County Board of
Supervisors. J.A. 604. The Authority's General Manager is the County Administrator, its Finance
Director is the County's Finance Director, and county employees fill the Authority's other staff
positions. J.A. 498, 561. The Authority and the County both receive mail at the same post office

box. J.A. 659, 661. The Authority pays its bills by means of warrants. E.g., J.A. 622, 672, 807.
The Authority's founders intended to offer the county's citizens more reliable service by
purchasing a number of private water and sewer systems and by taking over and renovating some
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commonly known as "RD,"' could offer a sizeable loan to allow the Authority to provide utiliti c>.
and the advantage ofan RD loan over conventional financing was that the Authority could repay the
loan over forty years. J.A. 500-01. RD imposed a number of requirements on its borrowers in order
to insure that public dollars did not fund projects which posed undue risk. The Authority needed to
meet these requirements before RD would actually fund an approved loan. J.A. 898-918
John Hall and Jules Elliott are the owners of the plaintiff corporation, and they proposed to
provide water and sewage to over three hundred home sites in the Presidential Section 14

subdivision, a largely undeveloped area. J.A. 294, 318-20, 620. Hall and Elliott understood RD's
requirements well. J.A.310. They had sought RD funding for the very project involved in this case,
but the agency had turned them down. J.A. 395-96, 429-31.
The Authority then applied for RD funding for the Section 14 project. J.A. 396, 889.
Initially, the Authority planned to use the RD funding to construct the new systems itself. J.A. 205.
It later decided, however, to use the funding to purchase a finished product from Plaintiff. Id.
Hence, Plaintiff s principals turned to King George State Bank for a loan. The first loan they
took out was money necessary for construction. J.A. 1123-24. They made their first draw on this
loan on August 30, 1994.2 They made monthly draws thereafter for ten months. J.A. 816. They

'RD is a successor agency of the Farmers Home Administration. Originally, the
Authority sought financing through Farmers Home, but by the end ofthe negotiations, the agency
had become RD.
2

The draws were used to pay for work completed to that point. J.A. 283.
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took out two more loans. J.A. 1142. A fourth loan (called the Rickmond note) was issued because
Plaintiff had reached its loan limit. J.A. 1083. The money from the Rickmond note was paid
directly to Rickmond Construction Company for its work on the project, but was guaranteed by Hall
and Elliott. Id.
Plaintiff submitted as evidence a "Memo for Record" authored by John Hall, but unsigned
by anyone, dated October 25, 1994, which states that Plaintiffs cost to build the sewer system
included construction loan interest on the amount of $126,800. J.A. 696-97. The memo also states
a projected total cost of construction before debt service. J.A. 697. The memo does not state who
will be responsible for paying the construction loan interest on the $126,800 amount or the debt
service on the total construction cost. Most importantly, however, the memo does not state anywhere
on its face a rate of interest. J.A. 696-97, 1122.
Plaintiff also submitted a memo on Elliott and Associates letterhead, but unsigned by anyone,
dated November 29, 1994. This memo states that the Authority will purchase the Section 14 sewer
system at "the cost of reimbursement of cost to produce." J.A. 700. The memo does not state
anywhere on its face that the "cost of reimbursement of cost to produce" includes construction loan
interest or what rate of interest such loan carries.
Plaintiff further submitted copies oftwo promissory notes showing that it took out loans from
King George State Bank with interest accruing at six percent annually, but Plaintiff offered no
evidence that the notes had either been given to or discussed with anyone from the Authority. J.A.
1143-46. Plaintiff did offer, however, the testimony of former Authority Board member Jerry

testified that, while the Authority did authorize its general manager to begin the process of buying
the water and sewer systems, the deal never reached the stage where the Authority voted to authorize
the general manager to finalize the deal with his signature. J.A. 244-45.
In 1997, after more than three years of inconclusive negotiations on the deal, the Authority
reexamined its priorities. As the years had passed, its needs had changed. For example, the
Authority found itself needing to address unjust utility rates among its customers which could be
solved only by metering all users. J.A. 580-81. In addition, it found itself under orders from the
Department of Environmental Quality to make improvements to its public wastewater treatment
plants. J.A. 581-82. After reviewing its list of priorities, it reallocated the RD funds, and concluded
that the Presidential Section 14 project fell lower on the list. The reallocation of the RD funds meant
that most of the money probably would be used before the Presidential Section 14 project could be
purchased. Thus, the Plaintiff s project now is listed as having no funding. Had Plaintiff signed a
written contract, its project would be funded. J.A. 583-84.
Statement of the Material Proceedings
The Plaintiff commenced this case by filing a bill of complaint, and later an amended bill of
complaint, seeking specific performance of an alleged contract. J.A. 5. The Circuit Court of King
George County referred the case to a commissioner in chancery for a hearing on the amended bill
of complaint. J.A. 1. The commissioner held a two-day hearing on December 11 and 12, 2000, on
the issues of whether a contract existed and, if so, whether the plaintiff was entitled to specific
performance. J.A. 25.
The commissioner issued a report in which he found that Plaintiff was entitled to specific
performance of the alleged contract. J.A. 25-38. The parties filed exceptions. J.A. 39-43. On
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November 1, 2001, the court overruled the parties' exceptions, and affirmed the commissioner's
report in all respects. J.A. 44-45.
The Authority appealed the interlocutory order to this Court. This Court declined to hear the
appeal at that time without prejudice to the Authority's right to appeal a final order.
The parties returned to the commissioner for rulings on issues related to remedy. Plaintiff
sought specific performance of the alleged contract, i.e. purchase and sale of the water and sewer
systems, as well as its costs, interest on its construction loans, and prejudgment interest dating back
to the completion of construction. J.A. 10-11. On August 6, 2002, the commissioner issued a
supplemental report in which he ruled that (a) the Authority must purchase the water system for
$280,000.00 with interest at six percent annually beginning February 1, 1994; (b) the Authority must
pay $1,604,380.91 for the expansion of the water system and construction of a sewer system; and
(c) the Authority owed the plaintiff as damages prejudgment interest on its construction loans at a
rate of nine percent annually dating back to the dates of the draws. J.A. 47-54. The commissioner
did not award Plaintiff both construction loan interest and prejudgment interest. J.A. 53.
The parties filed their exceptions to the commissioner's supplemental report. J.A. 55-58.
The circuit court issued a final decree. The court affirmed the commissioner's findings that (a) the
Authority must purchase the water system for $280,000.00 with interest at six percent annual
beginning February 1, 1994; and (b) the Authority must pay $1,604,380.91 for the expansion of t
water system and construction of a sewer system. J.A. 74-75. The court ruled in the Authority
favor, however, on the issue of interest. The court held that Va. Code § 15.2-1244 bars any aard
of interest against the Authority. J.A. 74.
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Question Presented
Whether the trial court abused its discretion in holding that Va. Code § 15.2-1244 bars an
award of interest against the Authority?
Standard of Review
Whether interest should be awarded, and from what date interest should run, is reviewed for
abuse of discretion. Code § 8.01-382; Skretvedt v. Kouri, 248 Va. 26, 36, 445 S.E.2d 481,4,

I.

'I hetrial Court NN is NN llxxitifin its dicrction to(ItuxN llintitll-sclairiflor iiti't

pursuant to Virginia Code § 15.2-1244.
Virginia Code § 15.2-1244 states, in pertinent part, as follows:
No interest shall be paid on any county warrant. Any clerk, deputy clerk or member
of any county governing body who violates any of the provisions of this section shall
be guilty ofa misdemeanor, and in addition shall be guilty ofmalfeasance in office.
The Virginia Supreme Court has interpreted this statute only once. In County ofFairla/xv.
Century Concrete Services, Inc.. 254 Va. 423, 492 S.E.2d 648 (1997), the Court reversed a trial
court's award of prejudgment and postjudgment interest against Fairfax County because the award
violated Va. Code § 15.2-1244. The facts of Century Concrete are similar to those in the case at bar.
The county entered into a construction contract with the defendant concrete company. A dispute
arose and the concrete company sued the county. The concrete company was awarded a judgment,
plus prejudgment and postjudgment interest. The Supreme Court reversed the trial court on the

'The case addressed the predecessor to Va. Code § 15.2-1244 which was Va. Code §
15.1-549. The pertinent language of both statutes is the same.
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award of prejudgment and postjudgment interest, stating:
[I]n the absence ofa specific statutory authorization, we will not permit ajudgment
creditor to obtain an award of interest against a county because to do so would enable
that judgment creditor to circumvent the express prohibition against an award of
interest contained in Code§ [15.2-1244].
254 Va. at 426, 492 S.E.2d at 650.

Furthermore, the Court viewed the fact that the General

Assembly penalized a violation of the statute as a misdemeanor to be an expression of that body's
strong belief that a county must not pay any type of interest claim against it. Finally, the Court
dismissed the argument that interest was authorized by Va. Code § 8.01-382, the general statute
authorizing an award of interest on ajudgment, because Va. Code § 8.01-382 is a statute of general
application whereas Va. Code § 15.2-1244 is a statute of specific application
The rationale of Century Concrete applies in the case at bar. The Aut

i

one

lii

existence to the County, and in fact, has no existence separate from the County.
King George County created the Authority. See Va. Code § 15.2-5102. The Authority was
created to serve a governmental purpose, namely to provide water and sewer services to residents
of King George County. See Va. Code § 15.2-5114.

TheAuthority bears the name of King George

County. JA. 5. The members of the Authority Board are the members of the King George County
Board of Supervisors.

J.A. 604.

The General Manager of the Authority is also the County's

Administrator. J.A. 498. The Finance Manager ofthe Authority is the County's finance director.
J.A. 561. The Authority and the County share the same mailing address. J.A. 659, 661. Finally,

the Authority pays its bills by means of issuing warrants. E.g. 622, 672, 807.
A review of the Code demonstrates that the General Assembly intended for county water and
waste authorities to fall under the interest bar of Va. Code § 15.2-1244. A county is a member of
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a water and waste authority. Va. Code§15.2-5112(C) ("The governing body of any locality wishing
to become a member of an existing authority . . . "), Va. Code§ 15.2-5150 ("No governing body that
is a member of an authority . . . ."). The members of a water and waste authority board may be, as
is the case here, the very same persons who serve on the county's governing body. Va. Code § 15.25113 (A). 4 The county governing body sets the compensation for the members of the water and
waste authority board. Va. Code § 15.2-5113 (C). In the implementation of certain contracts, an
authority board possesses the same powers as a county. Va. Code 15.2-5114(11).
Where a waste and water authority is established by a county, the authority is composed of
the members of the county's governing body, the authority staff members are also county staff
members, and the authority serves a governmental purpose in the stead of the county, the authority
should be treated as a county for purposes of the interest bar at Va. Code 15.2-1244. Given the Code
provisions set forth above, the trial court was well within its discretion to deny Plaintiffs claim for
interest pursuant to Virginia Code § 15.2-1244.
H.

The definition of"cost" in the Virginia Water and Waste Authorities Act supports the
Authority's position that no interest can be awarded against it in this case.
Plaintiff argues that the Code includes interest as part of the "cost" of construction of a water

or sewer system. Appellant's Brief at 22.s

4

Note that this was not the case when this bill originally was enacted in 1950, thereby
demonstrating an intent by the General Assembly over time to more closely link a water and
waste authority and its establishing county. See S.B. 332 § 4 (1950) attached hereto as Exhibit
A.
'This argument is not properly before the Court at this time. Plaintiff did not argue this
point in the trial court and, therefore, is precluded from raising it for the first time on appeal.
Rule 5:25; Kramer v. Commonwealth, 263 Va. 128, 131, 556 S.E.2d 761, 762 (2002).
Nevertheless, the argument is without merit as set forth above.
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In matters of local governance, Virginia is a Dillon Rule state. County Boardv. Brown, 229
Va. 341, 344, 329 S.E.2d 468, 471 (1985). The Dillon Rule of strict construction holds that local
public bodies may exercise only those powers conferred expressly or by necessary implication. City
ofRichmond v. Confere Club, 239 Va. 77, 79, 387 S.E.2d 471, 473 (1990); Commonwealth v.
Arlington County Bd, 217 Va. 558, 572, 232 S.E.2d 30, 39 (1977).
The definition of cost in the Virginia Water and Waste Authorities Act includes "interest
prior to and during construction and for one year after completion of construction." Va. Code §
15.2-5101. Under the Act, a waste or water authority may "[i]ssue revenue bonds of the authority,
such bonds to be payable solely from revenues to pay all or a part of the cost of [such] system." Va.
Code § 15.2-5114. The Act sets forth a detailed process on how the cost of a water or waste system
is to be paid by revenue bonds. Va. Code§§ 15.2-5125-5145.
The Act does not contemplate an authority paying the cost of interest other than on the
issuance of revenue bonds. For the Authority to pay the cost of interest on other than revenue bonds
would be an act ultra vires under Dillon's Rule. Because no revenue bonds were issued to pay for
any of the costs in this case, the Authority can pay no interest to the Plaintiff. Va. Code§15.2-5101
does not apply in this case.
Va. Code § 15.2-1244 bars any award of interest in any case such as the case at bar where
an award of interest would be paid by any means other than revenue bonds.
IH.

Even in the absence of Va. Code §15.2-1244,Plaintiffcannot recover construction loan
interest where Plaintiff did not incur such interest as a consequence of a breach of
contract by the Authority.
Plaintiff is not entitled to interest on the construction loans it took out in order to pay for
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construction of the water and sewer systems. One party to a contract is entitled to construction loan
interest as an element of damages only when the other party caused the first party to have to take out
the loan. Fidelity and Guar. Ins. Underwriters, Inc. v. AlliedRealty Co., Ltd., 238 Va. 458, 384
S.E.2d 613 (1989), and Roanoke Hosp. v. Doyle & Russell, 215 Va. 796, 214 S.E.2d 155 (1975).
In Roanoke Hospital,the defendant caused a delay in the construction of a hospital addition.
As a result of the delay, the plaintiff had to take out a new construction loan which required payment
over a longer period of time. This Court approved the trial court's ruling requiring the defendant to
pay for the interest on the loan because it was the defendant's action in causing the delay that
necessitated the plaintiff having to take out a new loan and having to repay it over an extended
period of time.
In AlliedRealty, the plaintiff purchased a multi-peril insurance policy through the defendant
insurance company to cover a warehouse building. The plaintiff suffered a loss during the coverage
period when one of the warehouse walls gave way. The defendant denied coverage, necessitating
the plaintiff having to take out a construction loan to repair the damage to the building. This Court
affirmed the trial court's award of construction loan interest to the plaintiff, stating, "Like the
construction interest in Roanoke Hospital, Allied's construction interest was a foreseeable result of
F&G's denial of coverage." 238 Va. at 465-466, 384 S.E.2d at 617. It was F&G's denial of
coverage that triggered the plaintiff incurring the cost of interest. In both Roanoke Hospital and
Allied Realty, this Court held that the construction loan interest was an item of direct damages, i.e.
a cost that the plaintiff incurred as a consequence of defendant's breach of contract.
The construction loan interest in the case at bar is markedly different from that in Roanoke
Hospital andAllied Realty. The construction loan interest in the case at bar was not a cost Plaintiff
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The interest cost incurred was simply a cost that Plaintiff had to incur to undertake constructon
Had Plaintiff been able to use its own funds to construct the systems, it would not have needed to
resort to third party financing. The fact that the Authority's Eldon James may have aided plaintiff
in obtaining third party financing in no way lays at the Authority's feetthe responsibility forpayment
of interest on such loans.
Even in the absence of Va. Code §15.2-1244, therefore. Plaintiff was not entitled to

construction loan interest because Plaintiff did not incur such interest as a consequence of a breach
of contract by the Authority.
IV.

Even in the absence of Va. Code §15.2-1244, Plaintiff cannot recover interest in this
case as a matter of agreement because there was no meeting of the minds on the rate
of interest.
A meeting of the minds is essential to the formation of a contract. MarefieldMeadows, Inc.

v. Lorenz, 245 Va. 255, 260, 427 S.E.2d 363, _ (1993) (citingLucy v. Zehmer, 196 Va. 493, 503,
84 S.E.2d 516, 522 (1954)). A meeting of the minds requires a manifestation of mutual assent to
a contract term. Wells v. Weston, 229 Va. 72, 79, 326 S.E.2d 672,
(Second) of Contracts §§ 17-19, 17 comment c (1981)).

(1985) (citingRestatement

In this case, neither party indicated a

manifestation of what interest rate the Authority would pay. Failure to have a meeting of the minds
on the interest rate precludes Plaintiff from an award of specific performance on its claim for
interest.
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In support of its argument that the parties orally agreed that the Authority would pay interest
to Plaintiff, Plaintiff submitted two documents. Neither document is signed by any representative
of either party.
The first document is a "Memo for Record" authored by John Hall dated October 25, 1994,
which states that Plaintiff's cost to build the sewer system includes construction loan interest on the
amount of $126,800. J.A.696-97. The memo also states a projected total cost of construction before
debtservice. J.A.697. The memo does not state who will be responsible for paying the cost of the
construction loan interest on the $126,800 or the debt service on the total construction cost. Nor
does the memo state anywhere on its face a rate of interest. J.A. 696-97, 1122.
Plaintiff also submitted a memo on Elliott and Associates letterhead dated November 29,
1994, which arguably supercedes the memo of October 25, 1994. This November memo states that
the Authority will purchase the Section 14 sewer system at "the cost of reimbursement of cost to
produce." J.A. 700. The memo does not state anywhere on its face that the "cost of reimbursement

ever once seeing a rate in print or discussing a rate with Plaintiff. Neither of plaintiff, princip
testified to discussing a specific rate of interest with any Authority representative. Thre ia
evidence before the commissioner or the trial court about a rate of interest because there was no
meeting of the minds by the parties on this issue. Accordingly, there can be no award of specific
performance on Plaintiffs interest claim even absent the statutory interest bar of Va. Code
1244.
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V.

Even in the absence of Va. Code § 15.2-1244, Plaintiff cannot recover the cost of the B
note because it failed to prove that it has incurred the cost of the B note.
Most certainly, Plaintiff is not entitled to recover the costs of the B note, J.A. 1143, which

is the promissory note for interest Plaintiff now owes.' David Bohmke of the Union Bank and Trust
(successor to the King George State Bank) testified before the commissioner that the bank's Board

of Directors may still be willing to forgive that note. J.A. 1107. Plaintiff did not prove by a
preponderance of the evidence that it has incurred the cost of the B note.
VI.

Plaintiff is not entitled to recover interest as an element of damages under the
established doctrine of "law of the case."
As the circuit court correctly held, Va. Code § 15.2-1244 is a statutory bar to any award

interest against the Authority. However, should this Court decide otherwise, Plaintiff still cann
recover interest as an element of damages for breach of contract under the law of the case doctrine.
The commissioner held a hearing in December, 2001, to determine whether there was A
contract Md.i
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a contract, andset forth Its trms as

In his report. the commissioner found that thercw\as

lows:

The terms of the contract were sufficientlv certain and complete. and that
negotiations had been concluded such that the Authority would purchase both the
water and the sewer systems as finally constructed by the Service Company per plans
adopted by the Authority's engineers at its costs, including a ten (10) percent
administrativefee.
J.A. 34 (emphasis added). Plaintiff noted its objections to the commissioner's report, including an

'Initially, Plaintiff took out three loans. The second and third loans were necessary due to
increases in the cost of construction. J.A. 1128. The Rickmond note was taken out because
Plaintiff had reached its loan limit with the three prior loans. In April 1999, Plaintiff
consolidated the four loans into two promissory notes, the A note and the B note. J.A. 1111.
The A note represents the loan balances and the B note represents interest. J.A. 1087-89.
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objection to "findings of fact that are inconsistent with the plaintiff s summary of facts in this matter
.

..

."

J.A. 42. The circuit court thereafter considered the commissioner's report and the parties'

exceptions to it. The court overruled the parties' exceptions to the report, and approved, ratified, and
confirmed the report in all respects. J.A. 44-45. The court then referred the matter back to the
commissioner for the purpose of determining the amount due Plaintiff under the parties' agreement,
and any other issues related to such relief. Id.
A court order which overrules a party's exceptions becomes the law of the case. See Hill
v. Hill, 227 Va. 569, 578, 318 S.E.2d 292, 297 (1984). The issue of interest was not, after entry of
the circuit court's order affirming the commissioner's report, properly before the court at the time
ofthe final decree. Id. The circuit court's order represents its final determination that the terms of
the contract had been decided and, in it, the court referred back to the commissioner only the issue
of how much the Authority owed Plaintiff per the terms of their agreement. When the court used
the term "the parties' agreement," it necessarily meant the agreement as described by the
commissioner in his report. The commissioner decided that the parties had agreed that the Authority
would purchase both of the systems at Plaintiffs costs plus a ten percent administrative fee. J.A.
34. The commissioner's report, as approved and ratified by the court, did not state that the Authority
agreed to pay interest should any litigation be brought in connection with the purchase. Under the
law of the case, Plaintiff s objections to the commissioner's report having been overruled, the terms
of the parties' agreement were established, and became the law ofthe case. Accordingly, relitigation
of the issue of interest thereafter was foreclosed.
Plaintiff claims that the Authority agreed to defer evidence and argument on "the inten
issue" until after the commissioner had decided the case on the merits. Plaintiffs counsel stated to
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the commissioner as follows, "[a]nd my experience has been the cost of interest and attorneys fees
are usually handled around here in the Courts are something that you address after you -- many times
after you get a determination as to whether you're entitled to recover on the merits." J.A. 305. The
Authority's counsel agreed to deferring the issue thus stated, and the commissioner so ruled.
The interest which trial courts typically rule on, along with attorney's fees, after a decision
on the merits, is judgment interest. See, e.g. Ainslie v. Inman, 265 Va. 347, 351, 577 S.E.2d 246,
(2003) (trial court allowed the plaintiff"interest and attorney's fees."), Haisfieldv. Lape, 264
Va. 632, 636, 570 S.E.2d 794,

(2002) (trial court granted judgment "with interest, but refused

any award of attorneys'fees . . .."),McDonald v. NationalEnterprises, Inc., 262 Va. 184,184, 547
S.E.2d 204,

_

(2001) (trial court allowed the plaintiff "interest, attorney's fees and costs."),

HartzellFan,Inc. v. Waco, Inc., 256Va. 294,298,505 S.E.2d 196,

(1998) (trial court awarded

judgment to the plaintiff "plus interest and attorney's fees.")
Whether or not the parties agreed to pi

whether there was agreement between the parties in regard to payment of construction kan 1nte2rcst.
Even in the absence of Va. Code §15.2-1244, therefore, Plaintiff is not entitled to reco er
interest under the doctrine of law of the case.
VII.

If awarded, interest is recoverable only from the date on which the Virginia
Department of Health awarded Plaintiff the systems' letter of approval.
Before the circuit court, Plaintiff sought prejudgment interest dating back to the construction

completion date, April 5, 1999. The commissioner did not award prejudgment interest per se, but
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instead awarded "prejudgment" interest as an element of damages on the construction loans Plaintiff
took out to construct the water and sewer systems. The circuit court correctly held, however, that
no award of interest was appropriate under Va. Code § 15.2-1244
The issues of whether interest should be awarded, and on what date any award of
should begin, are matters submitted to the sound discretion of the trial court. Va. Code§ 8.01-382;
Advanced Marine Enterprisesv. PRC Inc., 256 Va. 106, 126, 501 S.E.2d 148, 160 (1998). This
Court should not disturb the circuit court's decision that Va. Code §15.2-1244 is a statutor\

o~L

-
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not entitled to interest prior to the date when the Virginia Department of Health ("VDH") issued
letter of approval. Plaintiff did not even request a letter of approval from the VDH until Novembir
2, 1999. J.A. 80.
The VDH did not issue Plaintiff a letter of approval until February 2,2000. J.A.801. Prior
to that date, what the Authority had in the constructed systems was as worthless as a check dated
weeks into the future. The Authority could take title to the systems, and hold them, but could make
no use of them xxhatsoever until the VDH certified that they could be placed into service. Assuming
arguendo that the Authority were required to pay interest in this case, the earliest start date for such
interest would be the date on which Plaintiff delivered a fully complete product to the Authority
which was February 2, 2000.
Conclusion
WHEREFORE, the Authority prays that this Court will AFFIRM the decision of the trial
court on the question presented herein, and dismiss the case.
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Senate Bill No. 332
8
1 after publication of the notice, an application
to withdraw from.
2 or to become a member of the Authority as
the case may be, will be
3 filed with the State Corporation Commission.
4
On or before the day specified in the notice the
governing body
5 or governing bodies shall file such application
with the State
6 Corporation Commission, together with proof
of publication of the
7 notice hereby required. In the case of a political
subdivision seek8 ing to become a member of the Authority, the
application shall set
9 forth all of the information required in the case
of original incor10 poration in so far as it applies to the incoming
political subdivi11 sion, including the name and address and term of office
of the first
12 member of the board of the Authority from the
incoming political
1 3 subdivision. The application in all cases shall
be executed by the
14 proper officers of the withdrawing or incoming political
subdivision
15 under its official seal, and shall be joined in by the proper
officers
16 of the governing body of the Authority, and in
the case of a politi17 cal subdivision seeking to become a member of the
Authority also
18 by the proper officers of each of the political subdivisions
that are
19 then members of the Authority, pursuant to resolutions
by the
20 governing bodies of such political subdivisions.
21
If the State Corporation Commission finds that the applica22 tion conforms to law it shall, forthwith, but
not prior to the day
23 specified in the notice endorse approval thereon,
and when all
24 proper fees and charges have been paid, shall
file the same and
25 issue a certificate of withdrawal, or a certificate
of joinder, as the
26 case may be, to which shall be attached a copy of the approved
27 application. The withdrawal or joining
shall become effective
28 upon the issuing of such certificate.
29

§4.

Members of Authority.-The powers of each
Authority.
30 created hereunder shall be exercised by five
members, or not less
31 than one member from each participating political
subdivision,
32 selected in the manner and for the terms
provided by the ordinance

EXHIBIT

A

Senate Bill No. 332
9
1 or resolution or concurrent ordinances
or resolutions creating
2 the Authority, which shall name the first members and their
re3 spective terms of office. No member shall be appointed
for a term
4 of more than four years. When one or more additional
political
5 subdivisions join an existing Authority, each of such
joining politi6 cal subdivisions shall have one member on the
board. The first of
7 such members shall be appointed immediately
upon the admission
8 of the political subdivision into the Authority for
a full term of
9 years equal to that fixed for the other members
of the board. No
10 member of the board shall be appointed for
a term longer than
11 four years. The members of the Authority shall
elect one of their
12 number chairman of the Authority, and shall elect
a Secretary and
13 a Treasurer who need not be members of the
Authority. The offices
14 of Secretary and Treasurer may be combined.
A majority of mem15 bers of the Authority shall constitute a quorum
and the vote of a
16 majority of members shall be necessary for any
action taken by the
17 Authoritv. No vacancy in the membership of
the Authority shall
18 impair the right of a quorum to exercise all
the rights and perform
19 all the duties of the Authority. The political
subdivision or sub20 divisions by action of whose governing body
or governing bodies
21 an Authority shall have-been created hereunder
may by the ordi22 nance or resolution or concurrent ordinances
or resolutions creat23 ing the Authority, or by subsequent ordinance
or resolution or
24 concurrent ordinances or resolutions,
provide for the payment of
25 compensation to the members of the Authority
and for the reim26 bursement to each member of the Authority
of the amount of his
27 actual expenses

necessarily

inciurred1

28 duties.
29

§5.

Powers of Authority.-Each

in the performance

of his

Authoiiy creiatei hreuiier

30 shall be deemed to be an instrumentalit
exercising public and e.31 sential governmental functions to provide for the public
health au
32 welfare, and each such Authority is
hereby authorized and em-
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